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Chapter 1: Introduction

General Overview

The Tennessee General Assembly enacted the Tennessee Retailers’ Sales Tax Act (the “Act”)
in 1947. The Act imposed a sales tax on the privilege of engagingin the business of selling
tangible personal property.' The Act also imposed a complementary use tax that applies
when a taxable product is used, consumed, distributed, or stored in this stateand the seller
did not collect sales tax on the product brought or shipped into Tennessee at the time of
sale.? Sales tax was first imposed on certain servicesin 1955.3

Tennessee sales tax serves as the primary source of state tax revenue and makes up
approximately 60% of all tax collections. Sales and use tax have two parts: a state portion
and a local option portion. Thelocal option portion isimposed by city and/or county
governments and was first enacted under the 1963 Local Option Revenue Act.

Current sales and use tax laws are foundin Tenn. Code Ann. 88 67-6-101 et seq., and the
local option sales and use tax laws are foundin Tenn.Code Ann. 88 67-6-701 et seq. Rules
and regulations may be found in TENN. ComP. R. & REGS. 1320-05-01-.01 et seq.and TENN.
Comp. R. & REGs. 1320-05-02-.01 et seq.Linksto the Tennessee code, rules, and regulations
may be found on the Tennessee Department of Revenue's (the “Department”) website under
the Tax Resources page.*

1. Administration

The Department administers both the state and local sales and use taxes. Taxpayersfile all
sales and use tax returns and make payments directly to the Department, who then
distributes thelocal tax proceeds minus administrative fees to the counties and
municipalities. Generally, all dealers are liable for collecting sales tax from their customers
and remitting the tax to the Department.® All Tennessee residents and businesses must pay
use tax when sales tax was not collected by the seller on otherwise taxable products brought
or shipped into Tennessee.

2. Transactions Subject to Sales & Use Taxes

Sales and use taxes are transactional taxes applied to sales or purchases. Sales tax generally
applies to the retail sales of any business, organization, or person engaged in making retail
sales, including selling, leasing, or rentingtangible personal property and selling certain
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taxable services, amusements, software, and digital products specified in the law.® Use tax
applies to all items otherwise subject to sales tax except for servicesand amusements.’

Sales and use tax apply in various ways:

3.

Sales tax on thein-state retail sale of a taxable product;®

Usetax on the out-of-stateretail sale of a taxable product shipped to Tennessee
consumers by an out-of-state retailer who is not required to register in Tennessee;?

Usetax on theimportation oftaxable products for use, consumption, storage for
use, and distribution in this state; '° and

Usetax on a contractor's use of tangible personal property in the performance of a
contract where no sales and use tax was paid on the retail purchase.™

Rates and Impositions

State Sales and Use Tax

The statesales tax and use tax are each calculated by using the same basis (sales
price/purchase price) and share the same tax rate.’? The general state sales tax rate for
most tangible personal property, taxable services, and othertaxable productsis currently
7%. However, the select products and services below are taxed at different state tax rates.

Food and Food Ingredients - 4.0% '3

Aviation Fuel - 4.25% '

Industrial Water for Manufacturers-1.0%'>

Industrial Energy Fuel for Manufacturers-1.5%"®

Electricity for Qualified Data Centers-1.5%"’

Interstate and International Telecommunications Sold to Businesses - 7.5% '8
Manufactured Homes-3.5%'°

Video Programming Services (Cable TV Monthly Charges of $15.00 to $27.50) -
8.25%2°

Direct-to-Home Satellite Television Services - 8.25%2"
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= Qualified Common Carriers Direct pay the sales tax on Tennessee Purchases of
Tangible Property that is used Outside the State - 3.75% %2

A portion of the aboveitems are also taxed at different local tax rates. Special local tax rates
can be foundin Tenn. Code Ann. 8 67-6-712. For more information on local sales and use tax
and different rates, see Chapter 7 of this manualtitled Local Sales and Use Tax Imposition.

Single Article

An additional state single article tax at a rate of 2.75% is applied to any single item of
tangible personal property sold with a sales price in excess of $1,600 but less than $3,200.%3
Single article is discussed in more detail in Chapter 8.

Local Option Tax

Any county orincorporated city, by resolution or ordinance, may levy a local sales and use
tax on the same privileges that are subject to the state sales or use tax.>* Every local
jurisdictionin Tennessee that has enacted a local sales and use tax has its own respective
tax rate.

The local option salesand use tax rates vary from 1.50% to 2.75%. The local option tax rate
may not exceed 2.75% and must be a multiple of .25.2° The local sales tax rate and local use
tax rate in a specific location arethe same. Local sales tax rate charts, tables, boundary
databases, and otherlocal tax resources are available on the Department’s website HERE.?®
The local option taxis discussed in more detailin Chapter7.

4. Credits

Credits are tax incentives that offset tax liabilities. Depending on the type of credit and the
year, a credit may offset both sales and usetax or just one of the taxes.

To prevent multi-state taxation, Tennessee taxpayers are allowed credit for sales and use tax
legally paid in another state against use tax owed in Tennessee.?’ Credit is only allowable if
thetax paid was a properly imposed tax and may not exceed theamount of usetax duein
Tennessee.”®

Credits are discussed in more detailin Chapter 20.
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5. Exemptions

Generally, the sale of all tangible personal property and specifically enumerated services are
subject to sales tax, unless a statutory exemption applies. Sales and use tax exemptions may
generally be divided into three categories: entity-based exemptions, product-based
exemptions, and use-based exemptions. However, some exemptionscan beentity-basedand
use-based, suchas the agricultural exemption.

Entity-based Exemptions

Entity-based exemptionsare available depending onwhothe purchaseris or whatthe purchaser
does. Forexample, qualified farmers and qualified manufacturerscan make purchases of certain
items taxfree orat a discountedtaxrate. Most entity-based exemptions require a special
exemption certificatewhile most product-based exemptions do not.

Product-based Exemptions

Product-based exemptions are available depending onthe product purchased. For example,
gasoline, textbooks, school meals, and several healthcare products are not subject to sales
and usetax. If taxpayers sell exempt products, they should not collect tax on the sales.

Use-based Exemptions

Use-based exemptions are available when certain types of tangible personal property or
services are put to a specific exempt use. For example, concreteis generally subject to sales
tax. However, if the concreteis purchased for use to construct an electric generating plant
(such as a dam), the concreteis tax exempt.?? Most use-based exemptions require a special
exemption certificate, such as a pollution control exemption certificate.

Sales and use tax exemptions are generally found in Tenn.Code Ann. § 67-6-301 through
Tenn. Code Ann. § 67-6-396. Exemptions are discussed in more detail in Chapters 18 and 19.
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Chapter 2: Nexus

Historical Overview

Tennessee, like most states, taxes theretail sale of tangible personal property and
specifically enumerated servicesin the state. Retailers are generally required to collect sales
tax from their customers on their taxable sales. If an out-of-state retailer does not collect
sales tax, the consumer must pay the corresponding consumer use tax on taxable purchases
imported from out-of-state. Astate’s ability to require a retailer to collect state and local
sales taxis based on “nexus.” When a business has “nexus” with agiven state, or in other
words a connection (physical oreconomic) with the state, the state can constitutionally
exercise authority to require the businessto collect and remit the tax.

The specific United States Constitutional principles that apply to making a nexus
determination arethe Commerce Clause and Due Process Clause. Two seminal United
States Supreme Court decisions, National Bellas Hess, Inc.v. Department of Revenue of I1l.*° and
Quill Corp.v. North Dakota®' first interpreted these constitutional principles and stated that if
a retailer did not have physical presencein a state, it was not required to collect that state’s
sales tax. In otherwords, the business did not have nexusin the state; thus, the state could
not force the business to collect sales tax from itsin-state customers.

Many states challenged the Court’s interpretation and sought to require retailers to collect
sales tax because consumer use tax compliance rates are notoriously low.*? Thisissue also
became more prevalent as electroniccommerce fundamentally altered how businesses
make sales.

In 2018, the Court overturned its decisionsin Bellas Hess and Quill when issuing its decision
in South Dakotav. Wayfair.>® The Court ruled, in part, that the physical presence requirement
was illogical on its face, that it was contrary to the realities of the modern marketplace, and
that it served to promote tax evasion. Using this reasoning, the Court overturned the
physical presence requirement as the sole basis of determining nexus; thus, states may now
require out-of-stateretailersto collect sales tax on sales made in their respective states if
certain economicfactorsare present(i.e., the business has“economic presence”in the
state). These economicfactorsare discussed in more detail below.
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Tennessee Nexus Requirements

All'in-state businesses have nexusin Tennessee and must collect sales tax from their
customersand remit the tax to the Department. Out-of-state retailers must register with the
Department and obtain a certificate of registration and collect and remit sales or use tax if
they have“nexus” with Tennessee. The following list contains activities that would require
retailers to register and collect sales tax in Tennessee:

= Useof employees, agents, or independent contractors to solicit sales in Tennessee.

= Useofthird partiesin Tennessee to conduct substantial business activitiesin
Tennessee.**

= Maintaininginventory in Tennessee and usingin-stateindependent contractorsto
fulfill Tennessee retail sales of that inventory.

= In-state promotional activity by company personnel, including participation in trade
shows.

= Physical Tennessee business presence of a subsidiary that is acting as an agent of
the out-of-state dealer or that is conducting activities in Tennessee on behalf of such
a dealer (e.g., a retail storethat takes returns of purchases made online from
parent).

= Useof company-owned trucks or use of contract-carriers acting as an agent for the
seller.

= Maintainingastore, office, warehouse, showroom, or other place of businessin
Tennessee.

= Leasingorrentingtangible personal property in Tennessee.

= Repairing, installing, or assembling tangible personal property in Tennessee or the
use of an agent or independent contractor to perform those services in Tennessee.

= Providingtelecommunication servicesto subscriberslocated in Tennessee.
= Providingany taxable servicein Tennessee.

= Useofan in-state party to route customersto the out-of-state dealer (commonly
known as “click-through nexus”).3*
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1. Out-of-State Dealers with no Physical Presence in Tennessee

Out-of-state taxpayerswith a physical presence in Tennessee have substantial nexus with
this state.® Furthermore, pursuant to the Wayfair decision, out-of-state dealers with no
physical presence in Tennessee that make sales that exceed $100,000to customersin this
stateduringthe previoustax yearalso have substantial nexusin this state.?’

A Effective October 1, 2020, the threshold was reduced from $500,000 to
$100,000.

If an out-of-state taxpayer has no physical presencein Tennessee and meets the $500,000
threshold after]July 31, 2019, or the $100,000 threshold after October 1, 2020, itis required
toregister and begin collecting sales and use tax on thefirst day of the third month
followingthe monthin which it meetsthe threshold. For example:

= [fan out-of-state dealer meetsthethreshold onjanuary 15, 2020, the dealer is
required to register, collect, and remit sales tax beginning on April 1, 2020, for any
sales made on or after April 1, 2020.

Please note that the requirement to register as a result of meetingthe threshold does not
apply retroactively.Ifan out-of-state dealer has no physical presence in Tennessee and does
not meet the threshold, it is not required to register or collect sales and use tax. However,
the Department encourages all dealers to voluntarily register and collect sales and use tax as
a convenienceto their customers.

Forpurposes of meeting the threshold, dealers should include all retail sales, including
exempt retail sales but should exclude sales for resale.

This information may also be found on the Department’s website in Important Notice 19-04
- Post-Wayfair Collection by Out-of-State Dealers and Important Notice 20-14- New Filing
Threshold for Out-of-State Dealers.

2. Local Sales Tax Reporting by Out-of-State Dealers

Out-of-state dealers who collect and remit sales and use tax must report their sales based
onthe shippedto or delivered to address of the customer. Out-of-state dealers may have
onelocation ID in the Department’s tax system for reporting all sales into Tennessee but
should report the sales by the shipped to or delivery destination in the local tax schedule on
thesales tax return (Schedule B). Out-of-state dealers must apply the specific local sales tax
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rate in effect for the city or county jurisdiction into which the sale was shipped or
delivered.®®

A Please notethattaxpayers maynolongeruseauniformlocal rate of 2.25%.
Theymust collect the applicablelocal salestax rate.

All local sales tax collected and remitted by out-of-state dealers will be distributed to the
local jurisdiction into which the sale is shipped or delivered. Out-of-state dealers must report
the actual jurisdiction into which the sale is shipped or delivered when filing their sales and
use tax returns so that the Department can make the proper distribution to local
jurisdictions.?®

Sales shipped or delivered to an address within an incorporated municipality must be
reported separately from sales shipped or delivered to an addressin the unincorporated
area of a county. Forexample:

= Sales shippedto customersin Chattanooga must be reported and taxed as
Chattanooga salesonthelocal tax schedule of the sales tax return, not as Hamilton
County tax.

Dealers and certified software providers may use the boundary database available HERE on
the Department’s website to determine the local sales tax rate for each of thejurisdictionsin
Tennessee. For more information onlocal sales tax, please see Chapter 7.
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Chapter 3: Administrative Requirements

This chapter will provide an overview of the following administrative topics:
= Registeringwith the Department of Revenue (the“Department”)
= Filing and paying sales and use tax
= Requestingrefunds of sales and use tax remitted to the Department
= Statuteoflimitations
= Penalties
= |nterest
= Records maintenancerequirements
= Whattodo ifuponthesale or closure of a business
= Successor liability

= Responsible person liability

Registration Generally

Any “person” that manufactures, distributes, sells, rents, or leases tangible personal property
or providestaxable servicesin Tennessee must obtain a Certificate of Registration
(“certificate”) by registering with the Department before conducting businessin Tennessee.

This requirement applies to all “persons,” which is broadly defined and includes individuals,
sole proprietorships, partnerships, LLCs, corporations, and numerous other entity types.*°
Persons from other states that maintain a physicallocationin Tennessee, whether
temporary or permanent, must hold a certificate. Furthermore, persons from other states
who meet the economic nexus thresholds discussed in Chapter 2 must hold a certificate.*’

A Please notethatabusiness thathas more than onelocationmust hold a
certificatefor each businesslocation.
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Registration Process

Applications for registration are available online through the Tennessee Taxpayer Access
Point (“TNTAP”). To register, taxpayers should select thelink titled “Register a New Business”
in the Registration section of our TNTAP website.*?

Taxpayers should have the following information available to complete registration:

= The name, address, and phone number ofthe business, all owners, officers, or
partners,and the person making the application.

= The Social Security Number(s) of all owners, partners, or officers.

= The Federal Employerldentification Numberissued by the United States Internal
Revenue Service.

= Adescription of the business, the type of ownership, a brief explanation ofthe
nature of the business.

= [fthebusinessis a corporation, the date of incorporationis needed.

= [fthebusiness was purchased, thenameand address of the previous owneris
needed for registration.

= The signature onthe paperapplication of the sole proprietor, a partner, or an officer
of a corporation.

Uponregistering, the entity will receive a certificate and should begin collecting and
remitting sales tax.

A Taxpayersshould notethatregistration for asalesand usetax accountis not
registrationfor a businesstaxaccount or the applicationfor abusiness
license. Forinformationon how to apply for a business licenseor register for
a business tax account, taxpayers should reference the Department’s
Business TaxManual and the Department’'s website.

1. Consumers or Business Users

When a user of tangible personal property, computer software, and certain digital products
doesnot pay sales taxto a dealer, the user becomes personally liable for the use tax.
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Generally, thisoccurs when a user purchases goods from an out-of-state dealer that is not
registered for Tennessee tax. Business users importing tangible personal property,
computer software, or certain digital products that do not pay sales or use tax to the out-of-
state dealer must register for purposes of paying use tax. Consumers (usually individuals)
that owe small amounts of use tax are encouraged to pay the use tax via the Consumer Use
Tax HERE on the Department’s website rather than registering.** The following links on the
TNTAP page: “Returns” - “View Return Links” - “File Consumer Use Tax Return.”

2. Flea Market Operators & Dealers

Flea market operators are responsible for ensuring that all dealers making sales at the flea
market are properly registered with the Department for sales and use tax purposes. The flea
market operatoris authorized to accept applications for registration and collect registration
fees from flea market dealers who are not already registered for Tennessee sales and use
tax.

A flea market dealer who does not register is subject to a penalty of $10.00 per booth per
day.The Department also may impose a penalty on the flea market operator of $10.00 per
booth perday, up to a maximum fine of $100 per day, at any location wherethe
Commissioner determines that the flea market operatorwas negligent in allowing dealers to
operatewithout proper registration.**

All flea market dealers in the state are required to register and collect sales tax ontheir
sales. Fleamarket dealers that are registered should report their sales tax collections from
all flea market sales on their business location return.

Flea market dealers that are not already registered and are making sales at flea marketson
a permanent basis at one or more flea markets must obtain an annual registration. The
annualregistration fee is $45.00. The annual registration is valid for a calendar year (January
1 through December 31). If the dealer’s sales tax liability is more than $45.00, the dealer also
must file a return, reporting all sales tax on Tennessee flea market sales that is in excess of
the $45.00 registration fee.

Flea market dealers that are not already registered and are makingsales at flea marketson

a less than permanent basis havethe optionto register and pay a quarterly or monthly
registration fee. The monthly registration feeis $5.00, and the quarterly registration feeis
$15.00. Theseregistrations are valid for only a single flea market location. If a dealer’s sales
tax liability during a quarteris morethan the dealer paidin registration fees for that quarter,
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thenthedealer also must file a return and pay the sales tax that exceeds the registration
fees due for that quarter from sales at that flea market location.

A dealer may register a maximum of three times per year in each location. If a dealer
registers morethan three monthly registrations, he must purchase a quarterly or annual
registration for that location.Ifa dealer registers morethan three quarterly registrations, he
must purchase an annual registration for that location.

3. Revocation of Certificate of Registration

Any taxpayer violating the provisions of the sales or use tax law may have the certificate of
registration revoked by the Commissioner after an opportunityfora due process hearing
has been afforded. If the certificateis revoked, that person will not be eligible to apply for
another certificate for 12 months. The taxpayer is entitled to a hearing with the Department
to determineif revocation was justified. The taxpayer will receive a 10-day notice of the
hearing and be allowed to present evidence as to why the certificate should not be
revoked.*

Any person engaged in business as a dealer in Tennessee without a certificate of registration
from the Department is guilty of a Class C misdemeanor. 4

Filingand Payments

Ataxpayerselling products or taxable services must file sales tax returns monthly ifthe
taxpayer meets a filing threshold of $400 gross sales per month or $4,800 in gross sales per
year. Taxpayers who do not meet the filing threshold should pay sales tax to their suppliers
in lieu of registering with the Department to collect and remit sales tax to the Department.’

All sales and use tax returns and associated payments must be submitted electronically
through TNTAP. Taxpayers may createa TNTAP account tofile sales tax. Taxpayers are not
required to create a TNTAP account to file consumer use tax.

1. Filing through TNTAP

Tennesseetaxpayers have online access to theirtax accounts. Taxpayers should createa
TNTAP account to file taxes, manage tax accounts, and view correspondence. Taxpayers
must register for a tax account prior to creatinga TNTAP account.

To createa TNTAP account, follow the steps below orin this video:
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= Navigatetothe TNTAP homepage: https://tntap.tn.gov/eservices/ /

= (Click onthe “Createa Logon” button inthe upper right section of the page. Creating
a TNTAP account is different than registering a new business. Forinformation on
registering a business, see the above section titled “Registration”in this chapter.

= Populatetherequiredfields onthe General Information, Registration, and Logon
Information pages.

= After completing these pages, enter your email address, and submit the request for
a TNTAP account.

= After submission, logonto TNTAP with the newly created login credentials.

= Then, connectyourtax accountsto the TNTAP account to access specific tax
accounts. To gain access to tax accounts, follow the instructionsin this video.

2. Filing through an Approved Software Vendor

Taxpayers may file Tennessee sales and use tax through an approved software vendor. Alist
of approved softwarevendorsis available onthe Department's website. Click here for a list of
approvedvendors.

3. Filing through the Streamlined Central Registration System

Remote sellers with no business location in this state that register in Tennessee through the
Streamlined Central Registration System may file using the Streamlined Simplified Electronic
Return (“SER”). Taxpayers with business locations in Tennessee cannot file using SER.

Filing Periods and Due Dates

1. Filing Periods

Tennesseelaw requires taxpayersto file sales and use tax returns and remit the
corresponding payment monthly. However, the Commissioner may establish by rule
periodic filing and payment dates in instances where the Commissioner deemsit to be in the
bestinterest of the state.*®

Taxpayerswhose sales and use tax liability for 12 consecutive months has averaged $1,000
or less per month are authorized to file monthly or quarterly.*®
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2. Filing and Payment Due Dates

Sales tax due dates depend on the taxpayer'sfiling frequency.
Monthly Returns

Monthly returns and payments are due on the 20" day of the month filingthe end of the
reporting period. This filing frequency applies to most Tennessee taxpayers.

Quarterly Returns

Quarterly returns and payments are due on the 20" day of the month following the end of
the quarter (January 20, April 20, July 20, October 20).

Annual Returns

Annualreturns and payments are due onJanuary 20'". Generally, thisfiling period will only
apply to manufacturers, wholesalers, and marketplace sellers that only make sales through a
marketplacefacilitator that is collecting Tennessee sales and use tax.

1099-K Filing Requirement

Reporting entities required to file a 1099-K Information Return with the Internal Revenue
Service (“IRS") must also file the information return with the Department.>° The 1099-K
returns must be filed with the Department within 30 days of thefiling due date required by
thelRS. If the IRS grants a Federal Form 8809 extension, the due date for filing with the
Department of Revenueis also extended 30 days.

Reporting entitiesinclude:
= Payment settlement entities.
= Third-party settlement organizations.
= Electronic payment facilitators.

= Third parties acting on behalf of payment settlement entities.
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Rules for Billing Sales Tax

1. Invoicing

Dealers must indicate whether sales tax is being charged to the customer. They may either
show the sales tax charged on theinvoice or post a sign stating that sales taxis included in
the price.”"

A dealer may elect to include the sales taxin the price charged for personal property or
taxable service. If a dealer makes this election, it must give notice to the purchaser that the
price includes sales tax. This may be done by posting a sign stating “Prices Include Sales Tax”
or including such phrase on theinvoice or sales receipt. For example:

= Anairportsells aviation fuel with the 4.25% sales tax included in thelisted price of $5
per gallon for aviation fuel. The airport mustindicate either ontheticket or receipt
givento the customer oron conspicuously posted signs that “Prices Include Sales
Tax.” Assuming airport signs or receipts given to the customer provide the proper
notice, taxis calculated as follows: $5.00 + 1.0425 = $4.80 price per gallon excluding
sales tax; $5.00 - $4.80 = 20¢ sales tax per gallon.

A dealer including the sales tax in the purchase price of its sales must remove the sales tax
when making sales to tax exempt entities and must remove therequired noticefrom the
invoice or receipt for such sales.

Tennesseelaw prohibits dealers from making false or misleading statements concerningthe
reasons for price reductions.However, Tennessee tax law does not prohibit a dealer from
advertising to purchasers that no sales tax will be charged or that the dealer will pay the
sales tax itself. If a dealer choosesto conduct such advertising, then it will be liable for sales
tax on theamount paid by the purchaser. Forexample:

= Afurniturestore advertises a weekend sale in which customerswill “pay no sales
tax.” Such a statementindicates to customersthat the prices do notinclude sales
tax. The furniture dealer is liable for the tax and must calculate and pay the amount
of tax on thetotal price charged to the customer. Assuming a customer paid a total
price of $800 for the purchase of a recliner during the weekend sale and the
combined state and local tax rate is 9.25%, tax must be calculated as follows:
$800.00 x 9.25% = $74.00 sales tax liability of the furniture store dealer.
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2. Installment or Credit Sales

Sales tax s collected on an accrual basis. Dealers making sales on credit terms or installment
terms must report and remit the sales taxin the tax period in which the sales agreement
was entered into.>?

Included in the definition of “sale” is “a transaction whereby the possession of property is
transferred but the seller retains title as security for the payment ofthe price.”>?

Refunds

When a taxpayerremits sales or use taxesin error orin contravention ofany statute, rule,
regulation, or clause of the constitution ofthis state or of the United States, the taxpayer
may request a refund of such taxes by filing a claim for refund with the Department.>*
Because dealers are primarily responsible for collecting sales taxes from their customers,
dealers will generally be the party that files a claim for refund with the Department.
However, customersare also permitted to file a claim for refund with the Department if
certain requirements are met. The criteria for refund requests made by dealers and
customers are discussed below.

Notethat the refund procedures and requirements discussed in this section are general in
application. There may be certain transactions to which more particular refund procedures
or requirements apply (e.g., transactionsinvolving marketplace sellers and marketplace
facilitators). If applicable, any specific refund procedures or requirements (other than those
discussed in this section) will be discussed in the transaction-specific sections of this Manual.

1. Refund Requests Made by Dealers

Before a dealer canreceive a refund of sales tax that was collected in error from a customer
and remitted to the Department, the dealer must first refund or credit the sales tax to the
customer. The dealer is required to submit copies of documentation with its claim for refund
that provesthe dealer provided the customer with either a credit or refund of the tax for
which the dealer is requesting a refund.

2. Refund Requests Made by Customers

Public Chapter480 (2021), effective October 1, 2021, implements proceduresto allow a
customerwho remits sales or use taxesto a dealer in error to request a refund of such taxes
from the Department, ratherthan from the dealer, if certain requirementsare met.
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Fora customerto beeligible to request a refund of sales or use tax directly from the
Department, all the following requirements must be met:

= The amount ofthe claim for refund to be filed by the customer must exceed $2,500
per dealer.

= The dealer must have collected the tax fromthe customerand remittedit to the
Department.

= The customer must have requested arefund from the dealer on at least two
separate occasions and the dealer failed or declined toissue the refund.

Inaddition, one of the two requirements must be met: 1) The customer must obtain a
written statement from the dealer in which the dealer atteststo the belowitemsunder
penalty of perjury on a form prescribed by the Department, the taxes were remitted to the
Department by the dealer, includingthe amount and the date remitted;

= The dealer has not claimed and will not claim a refund of such taxes.

®  The dealer has not taken and will not take a credit for such taxes.

= The dealer's sales and use tax account number.

= Thelocal jurisdiction or jurisdictions for which any local sales tax included in the
refund claim was collected and remitted.

The customer’s request for a completed dealer attestation form may be submitted with the
second request for refund, at the earliest, or may be submitted later.

or 2) if the customer reasonably attempts butisunableto obtain an attestation fromthe
dealer, sufficient information must be made availableto the Department to verify the
information outlined above.

Contacting the Dealer

The statuterequires the customer request a refund fromthe dealer on at least two separate
occasions prior to submitting a claim for refund with the department. The two requests
must be documentable and be madein written or electronic form (such as email).

The customer’s second request for refund from the dealer may be made upon receiving a
written refusal from the dealer or 30 days after the initial refund request is submitted,
whichever occursfirst. The 30-day period between requestsis necessary to allow the dealer
timeto reviewthe request and initiate or decline a refund.®>
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Statutes of Limitations

Generally, the statute of limitations refers to the legal limit on the period within which a
certain legal action may occur, such as the Department issuing an assessment or a taxpayer
filing a claim for refund. Actions that occur after this period expires are barred and may not
be taken.

1. Assessments

The statute of limitations for a sales and use tax notice of proposed assessmentisthree
years from December 31° of the yearin which the return was filed. For example:

= Business Afiles and paysits June 2018 return on July 20, 2018. The Department has
untilDecember 31, 2021, toissue a notice of proposed assessment for that return
(i.e., threeyears from December 31, 2018).

= Business Bfiles and pays its November 2018 return late on February 20, 2019. The
Department has until December 31, 2022, to issue a notice of proposed assessment
for thatreturn(i.e., 3 years from December31, 2019).

The three-year statute of limitations does not apply if a return is not filed, or if a false or
fraudulent returnis filed with the intent to evade tax.>® The Department may issue a notice
of proposed assessment at any timein such circumstances.

2. Refunds

The statute of limitations for refund claims is three years from December 31 of the yearin
whichthe payment was made. Forexample:

= Business Afiles its December 2017 sales and use tax return and remitsthe
corresponding payment onJanuary 20, 2018. Business A has until December 31,
2021, tofile a claim for refund for such period, even though the sales tax at issue
was collected more than threeyears prior.

Refund Determinations

The Department must decide whethertoissue a refund pursuant to arefund claim within six
months of receipt of the claim. If a refund claim is not approved or denied within six months
following receipt of the claim, the refund claim is deemed denied for the purpose of filing
suitin chancery court. If the claim for refund is denied, the taxpayer may file a suit for
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refund in chancery court within oneyear fromthe date on which the claim for refund was
filed.>’” This one-year period of limitation can be extended only once by written agreement of
the parties thatis entered into within one year from the date the claim for refund was

filed.*® The taxpayer may also request an informal conference with the Department to
contest adenied refund claim. Moreinformation on theinformal conference process is
provided below.

3. Statute Waivers

The Department may enterinto a written agreement with the taxpayerto extend the
statutory period of limitations upon the assessment of taxes payable to, or refundable by,
the Department. The Department will provide the taxpayer with a standardized form when
extending the statute of limitations during an audit. The waiver form extends both the
period for making assessments and the period for requesting refunds. This form does not
extend thetimeframe for filing suit after a refund claim is denied.

The taxpayer and the appropriate Department official must sign the waiver agreement
before it will be considered a fully executed agreement. Both parties must sign the extension
form before the statute of limitations period has expired. The form cannot be backdated and
signed after the expiration ofthe statute by either party. Audits will have to be adjusted for
expired periods if the waiver is not signed by both parties before the expiration of the
statute of limitations. Taxpayers should make a copy of the signed form beforereturningthe
form to the auditor.”®

Penalties
The Department may impose a penalty on a taxpayerwho:

= Fails tofile a sales and use tax return or who'is late filing a sales and use tax return
or
= Fails toremit sales and usetax orwho is late remitting sales and use tax to the state.

When a taxpayer fails to submit a timely return and penalties and/or interest are applied,
the penalties and interest become part of the totalliability due. The Commissioner of
Revenue may for good cause waive payment of penalty on any tax due.®®
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1. Penalties and Penalty Rates
Delinquency Penalty - Filing or Paying Late

If a taxpayer does not file its return, files late, or does not timely pay thetax due, a
delinquency penalty willbe assessed. The penalty is computed at arate of 5% per month, or
any portion of a month, fromthe due date untilthe date taxes are paid.

=  The maximum penalty is 25% of the taxamount due.

= The minimum penalty is $15, regardless of the amount oftax due.
Negligence Penalty

Taxpayers are expected tofile returnswith all required schedules and disclosures and pay
the applicable tax based on Tennessee law. Failure to do so could result in the Department
assessing a penalty if the Department determines such failure is due to negligence.
Negligence includes, butis not limited to, any failure to make a reasonable attempt to
comply with thelaw.

Ataxpayer'sfailure to report and pay thetotalamount oftaxes due may result in the
imposition ofa penalty in theamount of 10% of the underpayment, ifthe Department
determinessuch failure is due to negligence.

Fraud Penalty

Fraudincludes any deceitful practice or willful device resorted to with theintent to evadethe
tax.®" If the Department determines afailure to report and pay tax is dueto fraud, a penalty
of 100% of the underpayment will be imposed against the taxpayer. Imposition ofthis
penalty is in lieu of all other penaltiesimposed by the Department, except penalties for
dishonored check or money order payments and penaltiesimposed in accordancewith the
Tax Enforcement Procedures Act.®?

2. Penalty Waivers

The Commissioneris authorized to waive, in whole or in part, penalties that are not the
result of gross negligence or willful disregard of thelaw. Thus, the Commissioner does not
have the authority to waive properly imposed fraud penalties. A good and reasonable cause
for waiver, set forth in the law, must apply before the Commissioner can waive a penalty.®*
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Interest may not be waived under any circumstances as specifically providedin Tennessee

law.%*

If a taxpayerfails to pay the full amount of tax due, the following circumstances would be
good and reasonable causesto waive the penalty:®°

The taxpayerincurred a deficiency because of the taxpayer's good faith reliance on
theincorrect interpretation ofalaw or regulation that was, at the time, unclear and
misleading.

The taxpayerincurred a deficiency because the taxpayer relied onfactual, but not
legal, misrepresentations made by business associates of the taxpayer, of which the
taxpayer had no reason to doubt or question.

The taxpayerincurred a deficiency because the taxpayer made a factual mistake, but
after discovering the mistake, voluntarily and without demand from the Department,
remitted the amount ofthe deficiency plus accrued interest.

If the taxpayer's latefiling and payment oftax is no more than 30 days after the due date,
thefollowing circumstances would be good and reasonable causes for the waiver of the
penalty:®®

The returnwas timely mailed but was not timely received or not received at all, and
thetaxpayer provides evidence that it was mailed as required.®’

The delinquency was caused by anintervening providential cause that occurred
before thefiling and payment due date, such as a disablinginjury, iliness, or death of
thetaxpayer,a member of the taxpayer'simmediate family, or the exclusive
preparer of the taxpayer's returns.

The delinquency was caused by the unavoidable absence of the taxpayer orthe
exclusive preparer of thetaxpayer'sreturns.

The delinquency was caused by the destruction by fire or other casualty ofthe
taxpayer's place of business or business records.

The taxpayer provesthat it requested the proper tax forms fromthe Departmentin
a timely manner, but they were not sent to the taxpayer in time for the taxpayerto
complete andfile thereturn by the due date.
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= The taxpayer provesthat thetaxpayer personally visited an office of the Department
before thefiling due date to get information or assistance to properly complete a tax
return, but through no fault of the taxpayer, was unable to getinformation or help.

= The delinquency was caused by the taxpayer's failure toinclude payment with its
timely filed return, if the taxpayer promptly provides payment when notified by the
Department and satisfactorily demonstrates that the payment omission was dueto
an inadvertent oversight orerror.

= The delinquency isdiscovered only when the taxpayer voluntarily pays thetax, but
the Department is legally unableto enforce collection (e.g., the collection would be
barred by the statute of limitations or thelack of jurisdiction).

= The taxpayertimely filed and paid the tax for at least the two-year period preceding
thedue date of the delinquent return and payment, and the delinquency was not
caused by a willful disregard of the law or gross negligence.

The Commissioner also may waive a penalty for good and reasonable cause, even if the
cause for the deficiency/delinquency does not match one ofthe above circumstances, if the
taxpayer can showthat it has doneeverythingit could reasonably be expected to do as an
ordinarily intelligent and reasonably prudent businessperson. The taxpayer must also show
that the deficiency/delinquency was not caused by a willful disregard of the law or gross
negligence.®®

Any taxpayer that believes it has good and reasonable cause for waiver of any penalty
assessed should petition the Commissionerin writing by selecting the “Petition for Penalty
Waiver” ontheir TNTAP account. A Petition for Waiver of Penalty Formiis also available on
the Department’s website underthe“Howdo I...?" section.

Initial receipt, review and recommendation for approval or disapproval of each application
for waiver of penalty shallbe made by the director, or the director's delegate, of the division
or agency within the department charged by the Commissioner with the enforcement of the
taxinvolved.®® This division is the Audit Division. The Commissioner or the Commissioner's
delegate also reviews and approves or disapproves each application forwaiver of penalty
above a certain threshold. Such determination by the commissioner or the commissioner's
delegate shall constitute the determinative and final decision on the application.
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Interest

Interest appliesto any taxes not paid by the date required by law, even if the Department
grants a filing extension. The Department calculates the interest rate each July 1°* using a
statutorily imposed formula.”®

A TheDepartment is prohibited by law from waivinginterest.Tenn. Code Ann.
§ 67-1-803(a)(2)(B). (Under no circumstancesshall the Commissioner’s
authority towaive penalties extend tointerest.)

All delinquent or deficient tax payments, either administered or collected by the
Commissioner, begin accruing interest from the date delinquent or deficient until paid.”’

= Fortax periods prior to the date of assessment, interest accrues at the prevailing
rate in effect onthe date of the tax assessment, regardless of the tax period
involved.

= Forperiods after the date of assessment, interest accrues at the prevailing rate in
effect on the date of the accrual of such interest.

Records Maintenance

Any tax return open under the statute of limitations is subject to either a field audit or an
office audit. Tennesseerequires all dealers to make reports and preserve suitable records of
all sales and purchases and to maintain adequate books.’?> These records may be examined
by the Department to determine the amountoftax due.”®

If a taxpayer keeps electronicrecords, it must provide therecordstothe Departmentina
standard record format upon request. The Department will use the best information
available if a taxpayer does not maintain appropriate records.’

1. Records Requested
Recordsinclude but are not limited to:

= Allinvoicesand other records of goods, wares, merchandise, or other subjects of
taxation.

= Adaily record of all cash and credit sales includingthose under a finance or
installment plan.
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A record of theamount of all merchandise purchased including bills of lading,
invoices, and purchase orders.

Arecord of all deductions and exemptions allowed or claimed including exemption
and resale certificates.

Arec